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Performance Issues:  Managing the Risk of Performance Disputes  
By Scott F. Lane, Thompson Coburn LLP 

Every year, the Court of Federal Claims and the Boards of Contract Appeals 
release decisions resolving hundreds of performance disputes.   Although the 
factual distinctions change and the outcomes vary, many of these disputes rise 
or fall on issues that could have been managed upfront.  This paper explains 
three rules to help manage the risk of disputes and some cases from the past 
year that demonstrate these fundamental rules.   

1.  Verify that the individual you deal with has authority.  

In today’s environment, business decisions are often made during the 
course of e-mail exchanges and teleconferences, and all too often, contractors 
do not really know the authority of the individual at the bottom of the e-mail 
chain or on the other end of the call.  But it is a well-established rule that the 
duty rests with the contractor to determine that a Government official ordering 
work has the authority to obligate the Government to pay for that work.  As 
demonstrated in case after case, taking the authority of your Government 
counterparts for granted leads to disastrous results.   

A recent decision before the Civilian Board of Contract Appeals 
demonstrates the classic authority problem.  In Engage Learning, Inc. v Dept. of 
the Interior, CBCA 1165, 2010 WL 2484235 (June 15, 2010), the contractor 
had a long history of providing educational programs and training to schools 
operated by the Bureau of Indian Affairs.  After finishing one particular set of 
programs early, the “Special Assistant to the Director,” who also claimed to be 
the Contracting Officer’s Representative, asked the contractor to conduct a 
number of similar programs at other sites.  She did not provide a written 
purchase order, but did provide copies of some internal funding documents, 
referred to as “requisitions.”  It was only after the services had been rendered 
that the Contracting Officer was notified of the transactions, and he refused to 
ratify $80,000 of the unauthorized services.  The contractor appealed his 
decision to the Board.   

The Board first noted that the purchase requisitions were not express 
contracts because (1) they were not signed by the Contracting Officer, and (2) 
they were only internal documents.  Second, the Board found that there was no 
implied contract based on the Special Assistant to the Director’s representations 
because, even though she claimed to have authority to bind the Government as 
a Contracting Officer’s Representative—and genuinely believed she had such 
authority—there was nothing in writing to that effect.  The Board said that, 
“[e]ven when an employee is unaware of, or is mistaken about, the scope of his 
or her authority to bind the Government, it is ultimately incumbent on the 
contractor to ascertain the extent of and limits upon the employee’s authority.”   

Contractors often oversimplify this rule to mean that its actions are 
acceptable as long as the contracting officer agrees.  This simplification is not 
always true, however, mainly when the contract requirements are imposed by 
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statute.  For example, in a recent case before the Armed Services Board of 
Contract Appeals, a Department of Labor audit discovered that a contractor was 
not in compliance with applicable wage determinations, and required the 
contractor to pay $63,000 in back wages.  Shawview Cleaners, LLC, ASBCA 
No. 56938, 10-2 BCA ¶ 34550 (Sept. 15, 2010).  The contractor had not priced 
these wages into its rates, allegedly because the Contracting Officer had waived 
the requirement and other government agents had represented that the wage 
determinations were merely guidelines.  Therefore, the contractor sought an 
adjustment to its prices.  The Board denied the adjustment, holding that the 
Contracting Officer would have had no authority to modify or exempt this 
service contract from the mandatory operation of the Service Contract Act, and 
any reliance by the contractor upon representations otherwise were unjustified.  
Other notable decisions have held that contracting officers do not have the 
authority to waive Buy American Act requirements, Contract Disputes Act 
claim certification requirements and certain Truth in Negotiations Act (TINA) 
requirements—absent compliance with the stated exceptions and waiver 
procedures under those statutes.  See LaCoste Builders, Inc., ASBCA No. 
29884 et al., 88-1 BCA ¶ 20,360 (Nov. 23, 1987); Hawaii CyberSpace, ASBCA 
No. 54065, 04-1 BCA ¶ 32,455 (Nov. 5, 2003); M-R-S Manufacturing Co. v. 
United States, 492 F.2d 835 (Ct. Cl. 1974). 

2.  Do not avoid difficult discussions by using ambiguous or general terms.  

Contract terms are generally written assuming that performance will 
proceed as planned, so it is natural for contract administrators to avoid the 
difficult discussions that allocate specific performance risks by using general or 
even ambiguous contract terms.  This propensity is often explained by the 
pressure on contract administrators to reach an agreement as soon as possible, 
their tendency to rely on broad discussions that are not reflected in contract 
terms and the expectation of good faith in their counterparts.  Yet, these 
difficult terms prove, time and time again, to be very important parts of a 
contract because their interpretations reside at the core of almost every 
performance dispute.   

A recent decision by the Court of Federal Claims demonstrates the 
importance of avoiding general or ambiguous terms in risk shifting provisions.  
In C.R. Pittman Const. Co., Inc. v. United States, 92 Fed.Cl. 20 (2010), the 
Army Corps of Engineers awarded two contracts to Pittman to construct flood 
control pumping stations in low-lying areas of Southeastern Louisiana.  Since 
the construction was taking place at flood sites, the parties drafted a clause 
titled “Damage to Work,” which purported to allocate risk for flood damage.  In 
relevant part, this clause stated that if any “part of the permanent work” was 
damaged by flood, the repairs would be compensable under the contract.  
During construction, a significant amount of equipment that would have 
eventually been incorporated into the pump stations, such as generators and 
pumps, was kept at an off-site storage area.  When Hurricane Katrina struck 
New Orleans, however, the storage area was flooded, and all of the equipment 
was substantially damaged.  The Contracting Officer decided that since the 
equipment needed to be replaced, the project value no longer supported the 
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progress payments that had been made, and required Pittman to refund $2.3 
million of payments.  Pittman appealed to the court, and its defense turned on 
the interpretation of the Damage to Work clause, specifically whether “part of 
the permanent work” could include this off-site equipment.   

The Government argued that the phrase, “part of the permanent work,” 
was limited to subdivisions of the pumping station that had been incorporated at 
their ultimate location.  Pittman argued that the phrase should include any work 
that would eventually become part of the completed project, or at least that this 
was an alternative reasonable interpretation demonstrating a latent ambiguity 
that could be construed against the Government.  The court, however, 
determined that only the Government’s interpretation was reasonable, noting 
that Pittman’s construction would unreasonably extend to every bolt that would 
eventually become part of the project.  Accordingly, Pittman was required to 
bear the loss from the equipment damage.  This dispute, and possibly Pittman’s 
entire loss, could have been avoided if the parties had negotiated the allocation 
of flood risks more directly upfront.   

3.  Create a record that illustrates government actions/inactions and the 
effects thereof. 

Contractor claims for a variety of equitable adjustments encounter 
difficult factual burdens, and are typically required to produce records that 
establish specific Governmental direction and the impact of that direction.  
Recent decisions demonstrate the importance, in particular for adjustment 
claims based on differing site conditions and constructive acceleration, of 
maintaining proper schedules, detailed bid documents, correspondence with 
contracting officers and proof of your readiness to otherwise perform on-
schedule.   

For example, in Delhur Industries, Inc. v. United States, 95 Fed.Cl. 446 
(2010), the contractor sought damages under its contract to pave a highway in 
New Mexico for differing site conditions.  The crux of the claim was that the 
road required more extensive rock excavation than anticipated in the bid 
documents.  But the court denied relief because the contractor’s “cryptic” bid 
preparation work did not show that the contractor actually relied on the specific 
bid documents.  Similarly, Delhur was unable to recover on its claim related to 
project delays based on a lack of proof.  The court found that Delhur had 
adopted an ambitious and unrealistic schedule, so the court was unable to 
determine which party ultimately caused the problematic delays.  See also, 
United Constructors, LLC v. United States, 95 Fed.Cl. 26 (2010) (where the 
contractor’s claim for the cost of delays failed because it had no evidence to 
show that it was prepared to start construction but for the government delay); 
C.E.M.E.S. S.P.A., ASBCA No. 56253, 11-1 BCA ¶ 34640 (Dec. 29, 2010) 
(where the contractor’s claim for the cost of delays failed because it had no 
evidence that the Government had directed excavation work to stop as a result 
of a perceived risk of unexploded World War II bombs). 

Performance disputes are inevitable, but government contractors need 
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to have procedures in place to manage the risk of these disputes wherever 
possible.  Fundamental procedures should include (1) training and continuous 
reminders to the frontline contracting professionals covering the limitations on 
the authority of Government agents; (2) contract reviews by individuals who are 
separated from the negotiation process, such as in-house or outside counsel, to 
evaluate ambiguous risk allocating provisions; and (3) developing and 
maintaining accurate and complete files demonstrating facts that could be 
pertinent to requests for equitable adjustment.     
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