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The Small Business Administration’s New Size and 8(a) Regulations 

Kym Nucci, Thompson Coburn LLP 

On February 11, 2011, the Small Business Administration (SBA) 
published its final rules changing many of the size regulations in 13 C.F.R. Part 
121 and the Section 8(a) regulations in 13 C.F.R. Part 124.  See 76 Fed. Reg. 
8222.  The new rules became effective on March 14, 2011, meaning that the 
amendments to the size regulations apply with respect to all solicitations issued 
and all size certifications made after March 14.  With the exception of the 
requirement at § 124.604 for reporting to the SBA the benefits received by 
firms owned by Indian Tribes, Alaska Native Corporations (ANCs), Native 
Hawaiian Organizations (NHOs), and Community Development Corporations 
(CDCs), the amendments to the 8(a) regulations apply to all applications for the 
8(a) Program pending as of March 14 and all 8(a) procurement requirements 
accepted by the SBA on or after March 14.  The reporting requirements at 
§ 124.604 apply to 8(a) Participants as of September 9, 2011, unless the SBA 
further delays implementation of that section. 

Through this rulemaking process—which the SBA started in October 
2009 with the publication of proposed amendments to the rules and involved a 
substantial number of comments from interested parties as well as the SBA’s 
conduct of “listening sessions” held throughout the country—the SBA has 
made numerous technical and substantive changes to the size and 8(a) 
regulations.  The final rules represent the first comprehensive revision to the 
8(a) Program in more than ten years.   

This presentation first addresses an overview of the changes to the size 
regulations at Part 121 and then summarizes the changes to the 8(a) regulations 
at Part 124.  Some of the same subject areas, such as joint venture agreements 
and mentor-protégé agreements, are covered in both the size and 8(a) 
regulations.  A copy of the final rule as published in the Federal Register is 
included in this binder.   

A. Changes to Part 121 Size Regulations 

In addition to technical revisions, the main changes to Part 121 involve 
the requirements related to joint venture agreements and the non-manufacturer 
rule.  The joint venture rule at § 121.103(h) was revised in several respects.  
First, whereas the rule previously stated that the same joint venture entity could 
not submit more than three offers over a two-year period, the revised rule now 
provides that the same joint venture entity may not be awarded more than three 
contracts over a two-year period starting from the date of the award of the first 
contract.  Once a joint venture entity receives its first contract, the SBA will 
determine compliance with the “three awards in two years” rule for future 
awards as of the date of initial offer, including price.  The new section provides 
three examples of how the rule will be applied.  The parties to the joint venture 
may form separate joint venture entities that will then be eligible for awards of 
up to three contracts apiece pursuant to this section.  The rule warns, however, 
that such a longstanding inter-relationship or contractual dependence between 
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the same joint venture partners will lead to a finding of general affiliation 
between or among them.  The rule also states that a joint venture must be in 
writing and do business under its own name, but leaves it to the joint venture 
members to determine whether to form a separate legal entity, such as a limited 
liability company, and whether to populate the joint venture. 

Second, with respect to a joint venture between an approved mentor and 
its protégé that is exempted from the general affiliation rule applicable to joint 
ventures, the new rules clarify that the mentor-protégé joint venture must be 
approved by the SBA pursuant to § 124.513 if the procurement is to be awarded 
through the 8(a) Program.  For non-8(a) procurements, the SBA does not need 
to approve the joint venture prior to award; however, the joint venture must 
meet the requirements of §§ 124.513(c) and (d) in order to receive the exception 
to affiliation in the event the joint venture’s size status is protested. 

With respect to the non-manufacturer rule at § 121.406, the new rule 
clarifies that the non-manufacturer rule applies only to procurements that have 
been assigned a manufacturing or supply NAICS code, and does not apply to 
contracts that have been assigned a service, construction or specialty trade 
construction NAICS code.  For procurements that also involve services, the 
non-manufacturer rule does not apply to the services component.  On the other 
hand, where a requirement is classified as a service contract and also has a 
supply component, the non-manufacturer rule does not apply to the supply 
component of the requirement.  The rule adds a requirement for purposes of 
qualifying under § 121.406(b) as a non-manufacturer.  In addition to not 
exceeding 500 employees, being primarily engaged in the retail or wholesale 
trade for sales of the type of item being supplied, and supplying the end item of 
a small business manufacturer or processor made in the United States, the non-
manufacturer now must take ownership or possession of the items with its 
personnel, equipment or facilities in a manner consistent with industry practice.  
The rationale for this new requirement is explained by the SBA in the comment 
section of the Federal Register at page 8226. 

B. Changes to Part 124 Section 8(a) Regulations 

Many clarifications and changes were made to the Section 8(a) 
regulations.  This presentation will address and summarize only the most 
significant amendments. 

1. Establishing Economic Disadvantage 

The provisions at § 124.104 addressing the requirements for an 8(a) 
applicant to demonstrate economic disadvantage reflect several changes.  As 
before, a married individual claiming economic disadvantage must submit 
separate financial information for his or her spouse, unless they are legally 
separated; however, the new rules provide that the SBA will consider the 
spouse’s financial situation in determining the applicant’s access to credit and 
capital where the spouse has a role in the business or has lent money to, 
provided credit support to, or guaranteed a loan to the business.  The SBA does 



3 

Notes

not consider community property laws in determining economic disadvantage; 
however, such laws are applied for purposes of determining ownership of an 
applicant firm. 

The SBA will consider an individual applicant’s personal income, net 
worth and total assets in determining his or her access to credit and capital.  The 
calculation of an individual’s net worth will not include monies in Individual 
Retirement Accounts (IRAs) provided there is a penalty for withdrawal from 
the retirement account.  Also, income received from an applicant or Participant 
that is an S corporation, limited liability company (LLC) or partnership will be 
excluded from the net worth calculation provided there is documentary 
evidence demonstrating that the income was reinvested in the firm or used to 
pay taxes arising in the normal course of operations of the firm.  Losses from 
the S corporation, LLC or partnership will not be used to reduce an individual’s 
net worth. 

For initial 8(a) eligibility, an individual applicant’s adjusted gross 
income averaged over the three years preceding submission of the 8(a) 
application cannot exceed $250,000.  For continued eligibility, there is a 
rebuttable presumption that the individual is not economically disadvantaged if 
his or her adjusted gross income averaged over three years exceeds $350,000.  
Income received from an S corporation, LLC or partnership will be excluded 
from the individual applicant’s adjusted gross income provided there is 
evidence that the income is reinvested in the firm or is used to pay taxes.  As 
with the net worth calculation, the income calculation cannot be reduced for 
losses from an S corporation, LLC or partnership. 

Under § 124.104(c)(4), an individual generally will not be considered 
economically disadvantaged if the fair market value of his or her assets 
(including his or her primary residence and the value of the 
applicant/Participant firm, but excluding funds invested in a qualified IRA 
account) exceeds $4 million for an applicant concern and $6 million for 
continued eligibility. 

2. Ownership and Control Provisions 

Section 124.105(g) provides that an individual may not use his or her 
disadvantaged status to qualify a concern if that individual has an immediate 
family member who is using or has used his or her disadvantaged status to 
qualify another concern for the 8(a) Program.  The SBA may waive this 
prohibition if the two concerns have no connections, either in the form of 
ownership, control or contractual relationships, and provided the individual 
seeking to qualify the second concern has management and technical 
experience in the industry.  If the two concerns are in the same or similar line of 
business, there is a presumption against granting the waiver. 

A few changes were made to § 124.106 regarding control requirements.  
The disadvantaged full-time manager of the Participant, who must hold the 
highest officer position in the firm, must be physically located in the United 



4 

Notes

States.  If the disadvantaged individual is called to active duty by the U.S. 
military, he or she may designate one or more persons to control the daily 
business operations of the Participant during the individual’s absence.  
Alternatively, he or she may elect to suspend 8(a) Participant status during the 
active duty call-up period, which length of time will be added to the 
Participant’s Program term. 

3. Joint Venture Requirements 

Several substantive changes were made to the 8(a) regulations at 
§ 124.513 related to joint ventures seeking the award of an 8(a) contract.  First, 
with respect to a separate legal entity joint venture, such as a LLC, the 8(a) 
Participant must own at least 51 percent of the joint venture entity.  In addition, 
the 8(a) member of the joint venture must receive profits from the joint venture 
that are commensurate with the work it performs.  For example, for a contract 
where the joint venture will perform 100 percent of the work and the 8(a) joint 
venture member will perform 40 percent or more of that work, the 8(a) joint 
venture member must receive 40 percent (or such other specified percentage) of 
the profits. 

The performance of work requirements have been changed to delineate 
between populated and unpopulated joint ventures, which still must comply 
with the percentage of work requirements set forth at § 124.510.  For an 
unpopulated joint venture or a joint venture populated only with one or more 
administrative personnel, the 8(a) member must perform at least 40 percent of 
the work performed by the joint venture and the work must be more than 
administrative or ministerial in nature so that the 8(a) member gains substantive 
experience.  For a joint venture populated with individuals intended to perform 
the contract awarded to the joint venture, the 8(a) Participant must demonstrate 
what it will gain from performance of the contract and how such performance 
will assist in its business development.  With a populated joint venture, the new 
regulations prohibit the non-8(a) joint venture member or any of its affiliates 
from acting as a subcontractor to the joint venture awardee unless the SBA 
determines that other potential subcontractors are not available or the joint 
venture is populated only with administrative personnel. 

As before, the joint venture must be approved by the SBA prior to the 
award of an 8(a) contract.  After the first approval, the joint venture only needs 
to supply the SBA with an addendum to the joint venture agreement 
demonstrating the performance requirements of the subsequent contracts.  As 
part of the SBA’s annual review, the 8(a) Participant must demonstrate how it is 
meeting or has met the performance of work requirements for each 8(a) contract 
that it has performed as a joint venture. 
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4. Mentor-Protégé Program Requirements 

For obvious reasons, the SBA’s Mentor-Protégé Program has been 
increasingly popular and utilized, such that the SBA recognized the need to 
provide more structure and specificity in the regulation at § 124.520.  Briefly 
stated, the new rule provides the following: 

• The assistance provided through the Program must be tied to the 
protégé’s SBA-approved business plan, which may be updated and 
revised at the annual reviews. 

• Mentors may only have up to three protégés at any given time. 
• Non-profit business entities may now be mentors. 
• Protégés may have a second mentor if they demonstrate that the 

second relationship pertains to an unrelated, secondary NAICS 
code, the protégé is seeking to acquire a specific expertise that the 
first mentor does not possess, and the second relationship will not 
compete or otherwise conflict with the business development 
assistance set forth in the first mentor-protégé relationship. 

• Section 8(a) Participants may not be a mentor and a protégé at the 
same time. 

• Once a protégé graduates from or otherwise leaves the 8(a) 
Program, all benefits from the mentor-protégé relationship end; 
however, performance of contracts awarded to mentor-protégé joint 
ventures will continue until their expiration. 

• The SBA may not approve a mentor-protégé agreement if the 
protégé has less than six months remaining in its 8(a) Program 
term. 

• The exclusion from affiliation rule also applies to Federal 
subcontracts. 

• The mentor-protégé agreement must be approved by the SBA 
before a proposal is submitted by the mentor-protégé joint venture. 

• The mentor-protégé joint venture agreement must comply with  
§§ 124.513(c) and (d) requirements in order for the exclusion from 
affiliation rule to apply. 

• The mentor and protégé may ask the SBA to reconsider its denial of 
a mentor-protégé agreement by providing additional and/or revised 
information. 

The new rules now provide consequences for a mentor’s failure to 
provide the promised assistance to its protégé.  If the SBA determines that a 
mentor has failed to provide assistance to its protégé, the mentor may respond 
to a notification of such a determination within 30 days by explaining why the 
assistance has not been provided and giving the SBA a definitive plan as to 
when the agreed-upon assistance will be provided.  If the mentor does not 
respond to the SBA’s determination or fails to provide adequate reasons for its 
failure to provide the promised assistance, the SBA will terminate the mentor-
protégé agreement.  The mentor will be ineligible to act as a mentor for a period 
of two years from the date the SBA terminates the agreement.  In addition, the 
SBA has the authority to recommend that the procuring activity issue a 
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temporary stop work order on a contract being performed by a mentor-protégé 
joint venture in order to encourage the mentor to comply with the mentor-
protégé agreement.  The SBA may also allow for the substitution of the protégé 
firm for the joint venture to perform the remainder of the contract if the protégé 
has the capability to do so.  Finally, the SBA may consider a mentor’s failure to 
comply with the terms of the mentor-protégé agreement as a basis for 
debarment. 

5. Other Changes 

There are other changes to the regulations related to eligibility 
requirements for Indian Tribes, ANCs, NHOs and CDCs.  See 13 C.F.R.  
§§ 124.109, 124.110 and 124.111.  In § 124.112(d)(3), the SBA increased the 
amounts of withdrawals from an 8(a) firm that are deemed excessive for 
purposes of determining whether the SBA may initiate termination of the firm 
from the 8(a) program.  Withdrawals are excessive if in the aggregate during 
any fiscal year they exceed $250,000 for firms with sales up to $1 million, 
$300,000 for firms with sales between $1 million and $2 million, and $400,000 
for firms with sales exceeding $2 million.  Section 124.304 adds an explanation 
of the effects of early graduation or termination from the 8(a) Program on the 
Participant firm, i.e., the firm will generally not qualify as a Small 
Disadvantaged Business (SDB) for future procurement actions, and describes 
what the firm must do if it seeks to certify itself as an SDB. 

Section 124.504(d) revised the requirements related to the release of a 
requirement for non-8(a) competition.  The rule states that where a procurement 
is awarded as an 8(a) contract, its follow-on or renewable acquisition must 
remain in the 8(a) Program unless the SBA agrees to release it for non-8(a) 
competition, and then describes the circumstances under which the SBA would 
agree to such a release.  The competitive thresholds in § 124.506 were increased 
to $6.5 million for contracts assigned manufacturing NAICS codes and $4 
million for all other contracts.  Finally, § 124.601 was revised to change the 
reporting requirement for 8(a) Participants from annually to semi-annually to 
bring the regulations into compliance with the statutory requirement. 
 ________________________________________________________________
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