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Antitrust and Trade Regulation
Distribution and Franchising
Commercial Litigation
Contracts

Class Action

EDUCATION

Washington University School of
Law, J.D., 1982, Phi Delta Phi,
Washington University Law
Quarterly, Senior Editor, 1981-
1982

Truman State University, B.A.,
summa cum laude, 1979, Phi
Sigma Alpha

thompsoncoburn.com

Ed Harvey

Partner

St. Louis

314 552 6049 direct

314 552 7000 fax
eharvey@thompsoncoburn.com

Ed is a veteran litigator and head of the Firm's
Antitrust Practice Group. He frequently serves
as lead antitrust counsel for clients across a
broad range of industries.

Drawing on his 40 plus years of experience in state and federal courts, as
well as appellate courts,Ed formulates sophisticated litigation strategies
that help clients overcome antitrust allegations and continue their business
operations. Ed counsels clients on a wide range of antitrust matters,
including Sherman Act and Clayton Act issues, price-discrimination
matters, and trade association issues (including serving as antitrust
counsel for national pharmaceutical trade association). He represents
clients in obtaining Hart-Scott-Rodino pre-merger notification antitrust
clearance.

In his national antitrust practice, Ed represents clients in civil litigation,
mergers and acquisitions, agency investigations, and class actions. Known
for his novel approaches and dogged determination to outwork the other
side, Ed's work for antitrust clients has derailed class actions, thrown out
the expert testimony of a Nobel nominee, led to the rare survival of
"Kodak"-style aftermarket counterclaims, and resulted in the denial of
preliminary injunctions and the granting of dismissals and summary
judgment in favor of our clients.

Ed has extensive experience helping manufacturing clients navigate
antitrust limitations on their distribution channels and strategies,
anddefends clients facing allegations of exclusive dealing, tying, resale
price maintenance, price fixing, monopolization, and attempted
monopolization. Hehelps companies successfully resolve Sherman Act
Section 1 and 2 challenges to dealer agreements, as well as other claims
regarding distribution arrangements.

He also regularly provides antitrust counseling and evaluations regarding
mergers and acquisitions, including advocacy for both buyers and sellers
before the FTC and DOJ in Hart-Scott-Rodino reviews.
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ADMISSIONS
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lllinois

Missouri

lllinois USDC, Central District
lllinois USDC, Southern District
Missouri USDC, Eastern District
Missouri USDC, Western District

US Ct Appeals, 1st Circuit
(Covers ME, MA, NH, RI, Puerto
Rico)

US Ct Appeals, 7th Circuit
(Covers IL, IN, WI)

US Ct Appeals, 8th Circuit
(Covers AR, IA, MN, MO, NE,
ND, SD)

US Ct Appeals, 9th Circuit (AZ,
CA, HI, ID, MT, NV, OR, WA,
Guam, M. Isles)

US Ct of Federal Claims
US Supreme Ct

RECOGNITIONS

Listed in "Best Lawyers in
America", 2017-2024

AFFILIATIONS

.

American Bar Association,
Member, Antitrust Section,
Member, Intellectual Property

Bar Association of Metropolitan
St. Louis, Member, Antitrust,
Trade Regulation and Consumer
Affairs Committee

The Missouri Bar, Member,
Antitrust Committee

lllinois Bar

EMPLOYMENT

Thompson Coburn LLP Partner,
1989-Present Associate, 1982-
1989

thompsoncoburn.com

Industries
* Commercial Lending

* Manufacturing Competition and Contracts

* Reprographic Competition

Presentations

* 2020 Vertical Merger Guidelines Missouri Bar Antitrust, Mergers &
Acquisitions Seminar November 2020

* "When Laws Collide: Antitrust vs. Intellectual Property"; BAMSL Antitrust
Committee Seminar, 2003

* "Antitrust Fundamentals for Business"; Seminar, Chase Park Plaza,
2000

* "Section 404 of the Clean Water Act and 'Wetlands' Regulation (laws,
regulations, and recent developments relating to the controversial
'‘wetlands movement')"; Bar Association of Metropolitan St. Louis
Seminar, 1991

* Presentation to U.S. Congress House Subcommittee on Water
Resources concerning the need for legislative reform of Section 404 and
wetland regulations; 1990

Publications

* “Overview of Antitrust Law for the Corporate Practitioner”; Business
Law: Miscellaneous Operating Issues — 2021 Edition, IICLE 2021

* "Commercial Law, 4th Amendment, lllegal Seizure of Derivative
Contraband Bar Forfeitures"; 60 Washington University Law Quarterly
724, 1982

Experience
* Representative Experience:

Pre-merger notification proceedings (Hart Scott Rodino Act)

Lead antitrust counsel for Seller in shipping vessel industry; challenged
by DOJ; transaction successfully consummated after pull and refile
(2019-20)

Co-antitrust counsel for Buyer in product supplies distribution industry;
challenged by FTC; transaction successfully consummated after pull
and refile (2016-17)

Lead antitrust counsel for Seller in commissary industry; challenged by
FTC; transaction successfully consummated after pull and refile (2015-
16)
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Litigation

Antitrust defense counsel in more than 25 nationwide putative class
actions (ongoing) alleging Section 1 conspiracy in agricultural industry

Lead antitrust counsel defending a manufacturer in Section 1 and 2
claims in pharmaceutical industry (ongoing)

Lead counsel defending putative nationwide class action claims in
multiple cases regarding lending practices (ongoing)

Lead antitrust counsel defending Section 1 and 2 claims in credit card
industry (motion to dismiss granted Nov. 2020, ED MO)

Lead counsel in RICO/fraud matter for distributor against dealer (2020);
case settled for >$3 million in favor of our client

Lead antitrust and damages counsel defending a trade association in
international arbitration (2018). Our client was one of several defendants
in Section One conspiracy claim where damages sought were over
$400 million. Obtained dismissal of antitrust claims against our client
(2017), and our briefing was relied on by tribunal in ultimately finding no
antitrust liability on the part of the remaining co-defendants, and
ordering plaintiff to pay millions in defendants' attorneys' fees, costs, and
expenses.

Lead counsel in RICO/fraud matter for distributor against dealer (2018);
case settled for full demand by our client (nearly $2 million).

Lead antitrust and damages counsel in defending a $30 billion publicly
traded cell tower operator against competitor's antitrust claims of
monopolization and attempted monopolization in violation of Section 2
of the Sherman Act. (N.D. Tex. 2012-14). After the close of discovery,
our client's motion for summary judgment on the Section 2 claims was
granted. The case continued on Lanham Act and other claims, settling
soon after our client's Daubert motion was granted, and the analysis of
Plaintiff's expert (a Nobel nominee) was deemed unreliable.

Lead counsel in antitrust case defending U.S. distributor of copying
machines and products against Section 1 tying claims, including
"Kodak" type claims, (as well as tortious interference, breach of contract,
and breach of good faith and fair dealing claims) brought by a dealer.
(D. Or. 2013). Our client defeated Plaintiff's motion for preliminary
injunction, and the district court thereafter granted our client's Motion to
Dismiss the antitrust claims (as well as the other claims). This case was
followed by a RICO/fraud suit against the dealer, morphing into litigation
in federal courts in Oregon and California, and arbitration in Boston and
Chicago, all of which settled on confidential terms.

Lead counsel in securities broker case against major investment
company; case settled on confidential terms.

Lead antitrust counsel in defending Section 1 and 2 claims brought by
licensor of video game products against Hawaiian/Pacific distributor,
with counterclaims for tortious interference, etc. for improper termination
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of distributorship. (D. Hawaii 2010-13).

Lead trial counsel in fraud/RICO case brought by distributor against
former dealer; case tried to arbitration panel with award to our client.

Lead antitrust counsel in case where our client, a grain tower
manufacturer, asserted Section 2 monopolization counterclaims against
a larger competitor. (C.D. lll. 2005-07). Case settled under confidential
terms.

Lead antitrust counsel in federal court in Massachusetts and the Court
of Appeals for the Federal Circuit in an intellectual property and antitrust
"aftermarket" case of national significance. The client — an independent
service organization that provided aftermarket service on computer
robotic tape libraries—was sued by the robotic manufacturer for, inter
alia, alleged patent and copyright infringement, along with alleged
violations of the Digital Millennium Copyright Act. Our client
counterclaimed, asserting "Kodak" aftermarket claims. We alleged the
plaintiff company had violated Section 1 of the Sherman Act by tying
access to its alleged intellectual property rights in microcode to the use
of its service, and that the company had violated Section 2 by using its
alleged IP rights to monopolize and attempt to monopolize the
aftermarket for service of its equipment. After several years of discovery
and intensive briefing on summary judgment motions, the federal district
court largely denied the plaintiff's motions for summary judgment on the
"Kodak" claims, and the case preceded to trial (with other counsel) on
those claims. To the best of our knowledge, our client's antitrust claims
stand alone with very few other cases (out of approximately 50 such
cases filed) as the only "Kodak"-type claims to survive a summary
judgment or dismissal challenge. At the conclusion of the evidence at
trial, the case settled under terms that are confidential.

Lead defense attorney in a putative nationwide class action antitrust suit
brought in federal court in California. The case involved Section 1 and 2
claims (including "Kodak" aftermarket claims) by all public schools in the
United States against a foreign reprographics (copy industry)
manufacturer and its U.S. distributor. The claims involved allegations of
antitrust violations arising from alleged product disparagement, including
an array of claims arising under the Sherman and Clayton Acts and
involving extensive market analysis. In the four years the case was
pending, no class was ever certified, and after favorable rulings on a
series of our client's lllinois Brick motions, the case was resolved under
terms that are confidential.

Lead defense attorney in an antitrust action brought by a generic
product competitor in California federal court against a foreign
reprographics (copy industry) manufacturer and its U.S. distributor. This
case included "Kodak"-styled antitrust claims arising from alleged
product disparagement under both the Clayton and Sherman Acts,
California state law claims, and the Massachusetts Consumer
Protection Act. The foreign parent company's motion to dismiss for lack
of personal jurisdiction was granted, and Plaintiff's extensively litigated
motion for a preliminary injunction was denied. After three years of
litigation, the case was settled on terms extremely favorable to our
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Firm's client.

One of the lead attorneys in a case where Thompson Coburn LLP
represented an automobile dealer suing a major automotive distributor.
That case involved franchise law and the lllinois Automobile Dealer
Protection Act, and resulted in a finding of liability, including trebling of
damages and attorneys' fees. A jury awarded damages which were then
trebled to an award of almost $7 million. The case was ultimately
settled.

Represented landowners in their successful appeal of a Clean Water
Act/Wetlands lawsuit brought by U.S. Army Corps of Engineers. Our
clients were owners of the largest contiguous farm in the State of
Missouri. The Eighth Circuit reversed an adverse ruling of the district
court and directed that judgment be entered in favor of our clients
instead. United States v. Green Acres Enterprises, Inc. Pursuant to the
Equal Access to Justice Act, the Eighth Circuit also awarded our clients
their attorneys' fees incurred on appeal.
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